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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Modified and 

as modified affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.     Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s r ever si ng an or der  

of  t he c i r cui t  cour t  f or  Waukesha Count y,  James R.  Ki ef f er ,  

Judge. 1  The ci r cui t  cour t  i nt er pr et ed t he par t i es '  Mar i t al  

                                                 
1 Topol ski  v.  Topol ski ,  No.  2009AP2433- FT,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App.  May 5,  2010) .  
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Set t l ement  Agr eement ,  whi ch was i ncor por at ed i n t he j udgment  of  

di vor ce,  as r equi r i ng Pat r i ck Topol ski ,  t he husband,  t o pay 

El l en Topol ski ,  t he wi f e,  $912. 88 per  mont h f r om hi s di sabi l i t y  

benef i t s under  a pensi on pl an.   The ci r cui t  cour t  or der  awar ded 

j udgment  i n t he amount  of  $83, 072. 08 pl us i nt er est  t o t he wi f e 

and f ound t he husband i n cont empt  f or  f ai l i ng t o compl y wi t h t he 

Mar i t al  Set t l ement  Agr eement .      

¶2 The cour t  of  appeal s r ever sed t hat  par t  of  t he ci r cui t  

cour t  or der  f i ndi ng t he husband i n cont empt  and r equi r i ng hi m t o 

pay hi s wi f e $912. 88 per  mont h wi t h i nt er est  f r om December  2001 

when he began r ecei v i ng mont hl y  di sabi l i t y  payment s f r om t he 

pensi on pl an.   The cour t  of  appeal s concl uded t hat  t he wi f e was 

not  ent i t l ed t o r ecei ve $912. 88 f r om t he mont hl y di sabi l i t y  

pensi on benef i t  but  was ent i t l ed t o r ecei ve $912. 88 f r om t he 

mont hl y r et i r ement  benef i t  when t he husband r eached t he age of  

65,  t he " nor mal  r et i r ement  age"  under  t he pensi on pl an,  " t he age 

at  whi ch t he par t i es cont empl at ed t hat  he woul d have r et i r ed had 

he not  been i nj ur ed. " 2   

¶3 The i ssue pr esent ed i s whet her  t he husband' s r ecei pt  

of  di sabi l i t y  pensi on benef i t s pai d under  t he El ect r i cal  

Const r uct i on I ndust r y Pensi on Pl an ( " Pensi on Pl an" ) ,  begi nni ng 

i n December  2001 when he was 53 year s ol d,  r equi r ed hi m t o pay 

$912. 88 per  mont h t o t he wi f e pur suant  t o t hei r  j udgment  of  

di vor ce,  whi ch pr ovi ded as f ol l ows:  " Al l  r et i r ement ,  pensi on,  

                                                 
2 Topol ski  v.  Topol ski ,  No.  2009AP2433- FT,  unpubl i shed sl i p 

op. ,  at  3 ( Wi s.  Ct .  App.  May 5,  2010) .  
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and def er r ed benef i t  account s i n [ t he husband' s]  name,  l ess t he 

sum of  $912. 88 t o be pai d by [ t he husband]  t o [ t he wi f e]  per  

mont h,  i f  and when r ecei ved by hi m. "       

¶4 To r esol ve t hi s i ssue,  we must  i nt er pr et  t he l anguage 

of  t he par t i es '  Mar i t al  Set t l ement  Agr eement  and appl y t he 

Mar i t al  Set t l ement  Agr eement  t o t he husband' s di sabi l i t y  pensi on 

under  t he Pensi on Pl an.    

¶5 Under  t he husband' s Const r uct i on I ndust r y Pensi on 

Pl an,  t he amount s he r ecei ved as di sabi l i t y  benef i t s di d not  

r educe t he amount s payabl e t o hi m as a r et i r ement  benef i t  when 

he r eached ear l y ( 62 year s of  age)  or  nor mal  r et i r ement  age ( 65 

year s of  age) .   The ear l y r et i r ement  benef i t  at  age 62 and t he 

nor mal  r et i r ement  benef i t  ar e t he same amount s.  

¶6 We concl ude as f ol l ows:   

( 1)  The Mar i t al  Set t l ement  Agr eement ' s r ef er ence t o 

" al l  r et i r ement ,  pensi on,  and def er r ed benef i t  account s"  

does not  addr ess di sabi l i t y  benef i t s.  

( 2)  The husband' s di sabi l i t y  pensi on under  t he Pensi on 

Pl an,  begi nni ng when he was 53 year s ol d and cont i nui ng 

unt i l  he at t ai ns t he age of  62,  r epl aces l ost  wages and 

t her ef or e does not  const i t ut e a r et i r ement ,  pensi on,  or  

def er r ed benef i t  account  under  t he Mar i t al  Set t l ement  

Agr eement .   Thus,  t he Mar i t al  Set t l ement  Agr eement  does not  

r equi r e t he husband t o pay t o hi s wi f e any por t i on of  t he 

di sabi l i t y  pensi on t hat  he r ecei ves bef or e age 62.   

( 3)  When t he husband r eaches t he age of  62 he i s 

el i gi bl e t o r ecei ve an unr educed " ear l y pensi on"  under  t he 
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Pensi on Pl an,  whi ch i s t he same amount  as hi s " nor mal  

pensi on"  woul d be at  age 65,  whi ch i n t ur n i s t he same 

amount  as hi s di sabi l i t y  pensi on has been.   Thus,  t he 

husband' s di sabi l i t y  pensi on under  t he Pensi on Pl an when he 

r eaches t he age of  62 const i t ut es a r et i r ement ,  pensi on or  

def er r ed benef i t  account  under  t he Mar i t al  Set t l ement  

Agr eement .  And so,  pur suant  t o t he Mar i t al  Set t l ement  

Agr eement ,  when t he husband r eaches age 62,  t he husband 

must  pay t he wi f e $912. 88 per  mont h i f  and when t he husband 

r ecei ves t he di sabi l i t y  pensi on under  t he Pensi on Pl an.  

¶7 Thi s hol di ng pl aces t he husband and wi f e i n t he same 

posi t i on t hey woul d have been i n had t he husband not  become 

di sabl ed.   Thi s hol di ng gi ves bot h t he husband and wi f e exact l y 

what  t hey bar gai ned f or  i n t he Mar i t al  Set t l ement  Agr eement :   

The husband r et ai ns,  as t he par t i es agr eed,  f ul l  r i ght  t o 

ear ni ngs f r om hi s empl oyment  ( her e t he di sabi l i t y  payment s ar e a 

subst i t ut e f or  ear ni ngs f r om empl oyment ) ;  t he wi f e i s not  

ent i t l ed,  under  t he Mar i t al  Set t l ement  Agr eement ,  t o any par t  of  

t he husband' s ear ni ngs.   The husband' s r et i r ement  benef i t s under  

t he Pensi on Pl an ar e not  r educed or  ot her wi se af f ect ed by t he 

di sabi l i t y  payment s made t o t he husband.  " I f  and when"  t he 

husband " r ecei ves"  hi s r et i r ement  benef i t s under  t he Pensi on 

Pl an,  t he wi f e i s t o be pai d $912. 88 per  mont h under  t he Mar i t al  

Set t l ement  Agr eement .   The husband i s el i gi bl e t o r ecei ve f ul l  

r et i r ement  benef i t s at  age 62 under  t he Pensi on Pl an and " i f  and 

when"  t he husband r ecei ves r et i r ement  benef i t s  at  age 62 t he 
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husband pays t he wi f e t he mont hl y sum upon whi ch t hey agr eed i n 

t he Mar i t al  Set t l ement  Agr eement .  

¶8 Accor di ngl y,  we det er mi ne t hat  t he c i r cui t  cour t  er r ed 

i n hol di ng t he husband i n cont empt  and i n awar di ng t he wi f e 

$83, 072. 08 pl us i nt er est .    

¶9 We af f i r m t he deci s i on of  t he cour t  of  appeal s 

r ever si ng t hat  por t i on of  t he or der  of  t he c i r cui t  cour t  hol di ng 

t he husband i n cont empt  and or der i ng hi m t o make payment s of  

$912. 88 per  mont h wi t h i nt er est  t o t he wi f e f r om December  2001.   

We modi f y t he deci s i on of  t he cour t  of  appeal s,  however ,  t o 

pr ovi de t hat  under  t he Mar i t al  Set t l ement  Agr eement  t he wi f e i s  

ent i t l ed t o $912. 88 per  mont h i f  and when t he husband r ecei ves 

t he di sabi l i t y  pensi on under  t he Pensi on Pl an begi nni ng t he 

f i r st  mont h i mmedi at el y f ol l owi ng hi s 62nd bi r t hday.   The cour t  

of  appeal s er r ed i n hol di ng t hat  t he wi f e' s mont hl y payment  

begi ns when t he husband r eaches hi s 65t h bi r t hday,  r at her  t han 

hi s 62nd bi r t hday.   

I  

¶10 The f act s ar e undi sput ed f or  pur poses of  t hi s r evi ew.   

Pat r i ck and El l en Topol ski  wer e di vor ced on Januar y 3,  1995,  

af t er  a mar r i age of  24 year s.   At  t he t i me of  t he di vor ce t he 

husband was abl e- bodi ed and empl oyed as an el ect r i c i an.   The 

j udgment  of  di vor ce i ncor por at ed a Mar i t al  Set t l ement  Agr eement  

set t i ng f or t h t he di v i s i on of  t he par t i es '  pr oper t y.    

¶11 Mai nt enance was per manent l y wai ved by bot h t he husband 

and wi f e under  t he Mar i t al  Set t l ement  Agr eement .  
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¶12 Per t i nent  t o t hi s r evi ew,  under  t he Mar i t al  Set t l ement  

Agr eement  t he par t i es di v i ded t hei r  i nt er est s i n " al l  

r et i r ement ,  pensi on,  and def er r ed benef i t  account s"  i n t he 

husband' s name.   The husband was awar ded " al l  r et i r ement ,  

pensi on,  and def er r ed benef i t  account s"  " i f  and when r ecei ved by 

hi m"  l ess t he sum of  $912. 88 per  mont h whi ch he was t o pay hi s 

wi f e as f ol l ows:  

Al l  r et i r ement ,  pensi on,  and def er r ed benef i t  account s 
i n [ t he husband' s]  name,  l ess t he sum of  $912. 88 t o be 
pai d by [ t he husband]  t o [ t he wi f e]  per  mont h,  i f  and 
when r ecei ved by hi m.   I f  [ t he wi f e]  pr edeceases [ t he 
husband] ,  her  i nt er est  l apses and r ever t s t o [ t he 
husband] .  

Cor r espondi ngl y,  t he wi f e was awar ded:  " The sum of  $912. 88 per  

mont h by di r ect  payment  f r om [ t he husband]  f ol l owi ng hi s r ecei pt  

of  pensi on and r et i r ement  benef i t s,  i f  and when r ecei ved by hi m.  

I f  [ t he husband]  f ai l s  t o honor  t hi s r equi r ement ,  [ t he wi f e]  

wi l l  be aut omat i cal l y ent i t l ed t o obt ai n a QDRO f r om t he cour t  

t o enf or ce same. " 3   

                                                 
3 A gener i c def i ni t i on of  a QDRO,  a Qual i f i ed Domest i c 

Rel at i ons Or der ,  i s  " a cour t  or der  di r ect ed t o a r et i r ement  pl an 
t o di v i de,  or  pay,  al l  or  a por t i on of  t he pl an par t i c i pant ' s 
benef i t s or  account  bal ance t o t he nonpar t i c i pant  al t er nat e 
payee spouse or  qual i f i ed dependant . "   Ti mot hy C.  Voi t ,  
Ret i r ement  Pl an Benef i t s and QDROs i n Di vor ce 143 ( 2004) .    

The Wi sconsi n Judi c i al  Benchbook,  c i t i ng 29 U. S. C.  
1056( d) ( 3) ( B) ( i ) ,  ( C) ,  ( D) ,  di scusses a QDRO as f ol l ows:   

2)  Qual i f i ed Domest i c Rel at i ons Or der .   A " Qual i f i ed 
Domest i c Rel at i ons Or der "  i s a Domest i c Rel at i ons 
Or der  whi ch  

a.  Cr eat es or  r ecogni zes t he exi st ence of  an Al t er nat e 
Payee' s r i ght s t o,  or  assi gns t o an Al t er nat e Payee 
t he r i ght  t o,  r ecei ve al l  or  a por t i on of  t he benef i t s 
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¶13 Not hi ng i n t he r ecor d expl ai ns how t he par t i es val ued 

t he wi f e' s or  husband' s i nt er est s i n r et i r ement ,  pensi on,  and 

def er r ed benef i t  account s t o r each t he sum of  $912. 88 payabl e t o 

t he wi f e each mont h.  

 ¶14 I n 1998 and i n 2000 t he husband suf f er ed a ser i es of  

st r okes l eavi ng hi m unabl e t o wor k as an el ect r i c i an.   I n 

December  2001,  t he husband,  t hen 53 year s ol d,  qual i f i ed f or  and 

began t o r ecei ve " di sabi l i t y  pensi on"  payment s under  t he 

El ect r i cal  Const r uct i on I ndust r y  Pensi on Pl an of  $2, 348 per  

mont h. 4   The Pensi on Pl an def i nes " di sabi l i t y"  as " a physi cal  or  

ment al  condi t i on whi ch,  i n t he j udgment  of  t he Tr ust ees,  wi l l  

t ot al l y and pr esumabl y per manent l y pr event  an Empl oyee f r om 

engagi ng i n empl oyment  or  gai nf ul  pur sui t  i n t he el ect r i cal  

i ndust r y or  as a cr af t sman i n any bui l di ng t r ades i ndust r y. "  
                                                                                                                                                             

payabl e wi t h r espect  t o a Par t i c i pant  under  a Pl an,  
and 

b.   Cl ear l y speci f i es cer t ai n f act s,  and 

c.   Does not  al t er  t he amount  or  f or m of  benef i t s 
under  a Pl an 

d.   Even t hough si gned by t he Ct ,  a Domest i c Rel at i ons 
Or der  becomes " Qual i f i ed"  ( i . e.  appr oved)  onl y af t er  
i t  i s  s i gned by t he Pl an Admi ni st r at or .  

3 Wi sconsi n Judi c i al  Benchbook FA 12- 6 ( 3d ed.  2007) .  

When di v i di ng mar i t al  i nt er est s  i n a r et i r ement  pl an at  
di vor ce,  a QDRO can be t he most  equi t abl e way t o di v i de 
r et i r ement  asset s and may pr event  di sput es at  a l at er  t i me.    

4 The husband al so began r ecei v i ng Soci al  Secur i t y 
di sabi l i t y  benef i t s.   The Soci al  Secur i t y benef i t s ar e not  at  
i ssue i n t hi s case.   The wi f e does not  c l ai m any r i ght  t o t hose 
di sabi l i t y  benef i t s.  
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 ¶15 I n 2008,  af t er  det er mi ni ng t hat  t he husband had 

r ecei ved Pensi on Pl an benef i t s st ar t i ng i n 2001 but  had f ai l ed 

t o pay her  t he sum of  $912. 88 mont hl y,  t he wi f e br ought  a mot i on 

i n t he c i r cui t  cour t  seeki ng a Qual i f i ed Domest i c Rel at i ons 

Or der  f or  $912. 88 per  mont h pur suant  t o t he r el i ef  pr ovi ded i n 

t he Mar i t al  Set t l ement  Agr eement ,  as wel l  as payment  ( wi t h 

accr ued i nt er est )  f r om t he t i me t he husband commenced r ecei v i ng 

benef i t s.    

¶16 The ci r cui t  cour t  hel d a hear i ng on t he wi f e' s mot i on.   

The wi f e' s t est i mony cent er ed on why she had wai t ed so l ong t o 

br i ng t he mot i on seeki ng payment  f r om t he husband.   She di d not  

t est i f y r egar di ng her  under st andi ng of  t he t er ms of  t he Mar i t al  

Set t l ement  Agr eement  or  t he i nt ent  of  t he par t i es at  t he t i me of  

t he di vor ce r egar di ng t he Mar i t al  Set t l ement  Agr eement .  

¶17 The wi f e pr esent ed an exper t  wi t ness,  who t est i f i ed 

gener al l y about  pensi on val uat i on and pensi on di v i s i on at  

di vor ce.   The wi f e' s exper t  al so t est i f i ed t hat  i n hi s opi ni on,  

upon r evi ew of  t he Pensi on Pl an and Mar i t al  Set t l ement  

Agr eement ,  t he di sabi l i t y  pensi on payment s t he husband was 

r ecei v i ng wer e pensi on r et i r ement  benef i t s pur suant  t o t he 

Pensi on Pl an.   The exper t  f ur t her  opi ned about  whet her  t he 

husband' s r ecei pt  of  t hese di sabi l i t y  pensi on benef i t s t r i gger ed 

hi s obl i gat i on t o pay t he wi f e $912. 88 per  mont h pur suant  t o t he 

Mar i t al  Set t l ement  Agr eement .    

¶18 The wi f e' s counsel  asked t he exper t :   " I t ' s  your  

opi ni on t hat  once Mr .  Topol ski  [ t he husband]  commenced r ecei v i ng 

benef i t s,  t he c l ause i n t he Di vor ce Judgment  was t r i gger ed and 
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he was r equi r ed t o pay $912. 88?" 5  The exper t  r esponded:   " The 

answer  i s yes. "   The exper t  wi t ness di d not  t est i f y about  t he 

i nt ent  of  t he par t i es about  t he meani ng of  t he Mar i t al  

Set t l ement  Agr eement  at  t he t i me of  t he di vor ce j udgment .  

¶19 The husband was t he onl y wi t ness on hi s behal f  at  t he 

hear i ng.   He di d not  t est i f y r egar di ng hi s under st andi ng of  t he 

t er ms of  t he Mar i t al  Set t l ement  Agr eement  or  t he i nt ent  of  t he 

par t i es at  t he t i me of  t he di vor ce about  t he Mar i t al  Set t l ement  

Agr eement .   The husband was asked what  hi s expect ed r et i r ement  

dat e was at  t he t i me of  di vor ce.   He r esponded t hat  hi s 

expect at i on was t o r et i r e at  62 and t hat  he woul d have no 

pr obl em wi t h maki ng payment s t o hi s wi f e at  t hat  t i me.   The 

di r ect  exami nat i on on t hi s t opi c pr oceeded as f ol l ows:   

Q.  [ Husband' s counsel ]  When t he l anguage of  t hi s 
di vor ce mar i t al  set t l ement  agr eement  was ent er ed i nt o,  
di d you have an i nt ended r et i r ement  dat e i n mi nd t hat  
t hi s woul d st ar t ? 

A.  [ Husband]  No.  

Q.  You wer e abl ed [ s i c]  body,  di d you expect  t o wor k 
unt i l  you wer e 65 or  62?  What  was your  expect at i on?   

A.  Pr obabl y 62.  

Q.  So you woul d not  have a pr obl em wi t h get t i ng 
payment s t o her  at  age 62;  i s t hat  a f ai r  st at ement ? 

A.  No.  

Q.  You woul d have no pr obl em or  woul d you have a 
pr obl em? 

                                                 
5 The husband' s counsel  obj ect ed t o t hi s quest i on asser t i ng 

t hat  i t  cal l ed f or  a l egal  concl usi on.   The obj ect i on was 
over r ul ed.  



No.  2009AP2433- FT   

 

10 
 

A.  No,  I  woul dn' t  have a pr obl em.   

¶20 The husband' s counsel  ar gued t o t he c i r cui t  cour t  t hat  

t he di sabi l i t y  pensi on was i ncome and t hat  not  unt i l  t he husband 

at t ai ned t he age of  62 di d t he di sabi l i t y  pensi on const i t ut e a 

r et i r ement ,  pensi on,  or  def er r ed benef i t  account  under  t he 

Mar i t al  Set t l ement  Agr eement .    

¶21 The ci r cui t  cour t  was not  per suaded by t he ar gument  

t hat  t he di sabi l i t y  pensi on t he husband was r ecei v i ng shoul d be 

char act er i zed as i ncome,  as opposed t o a r et i r ement ,  pensi on,  or  

def er r ed benef i t  account  subj ect  t o di v i s i on under  t he Mar i t al  

Set t l ement  Agr eement .   The ci r cui t  cour t  r ej ect ed t he husband' s 

i ncome ar gument ,  st at i ng i t s i nt er pr et at i on of  t he Mar i t al  

Set t l ement  Agr eement  and t he Pensi on Pl an as f ol l ows:    

I  r ecogni ze t he par t i es di d wai ve t hei r  r equi r ement s 
or  t he abi l i t y  t o r ecei ve mai nt enance and I  t hi nk t hat  
may have come about  f or  var i ous r easons,  al l  of  whi ch 
I  r eal l y don' t  know but  I  know at  t he t i me of  t he 
di vor ce Pat r i ck  [ t he husband]  was heal t hy and was 
wor ki ng and he di d not  envi s i on ever  becomi ng di sabl ed 
such as has happened wi t h hi m but  I  di sagr ee t hi s i s 
t aki ng i ncome f r om hi m as opposed t o s i mpl y enf or ci ng 
t he pr oper t y di v i s i on i t sel f .  

¶22 The husband' s counsel  ar gued t hat  t he di sabi l i t y  

pensi on shoul d be consi der ed a r et i r ement ,  pensi on,  or  def er r ed 

benef i t  account  under  t he Mar i t al  Set t l ement  Agr eement  when t he 

husband at t ai ned t he age of  62:  " I t  woul d seem appr opr i at e t hat  

begi nni ng at  age 62 t he [ $] 912. 88 woul d st ar t  based on hi s 

t est i mony and t hat  i s t he ear l i est  poi nt  i n t i me t hat  we shoul d 

st ar t  t hi s mont hl y benef i t . "  
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¶23 I n wr i t t en f i ndi ng number  7,  t he c i r cui t  cour t  di d not  

accept  t hi s ar gument .   The ci r cui t  cour t  concl uded t hat  t he 

di sabi l i t y  pensi on was a r et i r ement ,  pensi on,  or  def er r ed 

benef i t  account ,  comment i ng as f ol l ows:   

That  i t  i s  c l ear  f r om t he t est i mony of  t he exper t s 
[ s i c] ,  t he par t i es and t he Pl an document s,  t hemsel ves,  
t hat  di sabi l i t y  pensi on benef i t s r ecei ved by t he 
Pet i t i oner  [ Mr .  Topol ski ]  ar e r et i r ement  benef i t s 
pur suant  t o t he par t i es '  Judgment  of  Di vor ce;  That  t o 
ar gue t hat  Pet i t i oner  has r ecei ved anyt hi ng ot her  t han 
benef i t s under  hi s pensi on pl an,  i s i nappr opr i at e[ . ]  

Thi s f i ndi ng i s not  l abel ed as f act  or  l aw,  but  i s an 

i nt er pr et at i on of  t he l anguage of  t he Di vor ce Judgment ,  t he 

Mar i t al  Set t l ement  Agr eement ,  and t he Pensi on Pl an.  

¶24 Based upon i t s i nt er pr et at i on of  t he Di vor ce Judgment ,  

t he Mar i t al  Set t l ement  Agr eement ,  and t he Pensi on Pl an t he 

ci r cui t  cour t  al so f ound,  dur i ng t he hear i ng,  t hat  t he wi f e was 

not  equi t abl y est opped f r om pur sui ng mont hl y payment s begi nni ng 

i n December  2001:  

I  f i nd t her e i s absol ut el y no basi s i n t hi s r ecor d t o 
i ndi cat e t hat  [ t he wi f e]  shoul d be equi t abl y est opped 
f r om pur sui t  of  what  had been awar ded t o her  per  t he 
par t i es '  own agr eement  goi ng back t o t he t i me of  t hei r  
di vor ce. 6 

¶25 The ci r cui t  cour t  i mpl ement ed a qual i f i ed domest i c 

r el at i ons or der  i n f avor  of  t he wi f e pur suant  t o t he Mar i t al  

Set t l ement  Agr eement  and awar ded t he wi f e $912. 88 per  mont h 

( pl us i nt er est )  st ar t i ng f r om December  2001.  

                                                 
6 Quot ed i n par t  at  ¶17 of  t he di ssent .  

The i ssue of  equi t abl e est oppel  i s  not  bef or e t he cour t .  
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I I  

¶26 We begi n our  anal ysi s by det er mi ni ng t he pr oper  

st andar d of  r evi ew.   We ar e cal l ed on i n t he pr esent  case t o 

det er mi ne whet her  t he c i r cui t  cour t  er r ed i n i t s use of  t he 

cont empt  power .  

¶27 I n r evi ewi ng a c i r cui t  cour t ' s  use of  i t s  cont empt  

power ,  we det er mi ne whet her  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on. 7  A c i r cui t  cour t  er r oneousl y exer ci ses 

i t s di scr et i on i f  i t  makes an er r or  of  l aw.   Thi s cour t  deci des 

any quest i ons of  l aw t hat  may ar i se dur i ng i t s r evi ew of  a 

c i r cui t  cour t ' s  exer ci se of  di scr et i on i ndependent l y of  t he 

c i r cui t  cour t  and cour t  of  appeal s,  benef i t i ng f r om t hei r  

anal yses. 8   

¶28 I n t he pr esent  case,  t he c i r cui t  cour t  exer ci sed i t s 

di scr et i on on t he basi s of  i t s  i nt er pr et at i on of  t he Mar i t al  

Set t l ement  Agr eement  and t he Pensi on Pl an.   The i nt er pr et at i on 

of  t he Di vor ce Judgment ,  t he Mar i t al  Set t l ement  Agr eement ,  and 

t he Pensi on Pl an i s a quest i on of  l aw,  whi ch we deci de 

i ndependent l y of  t he cour t  of  appeal s and ci r cui t  cour t  but  

benef i t i ng f r om t hei r  anal yses. 9   

                                                 
7 Kr i eman v.  Gol dber g,  214 Wi s.  2d 163,  165,  571 N. W. 2d 425,  

427 ( Ct .  App.  1997) .  

8 St at e v.  St .  Geor ge,  2002 WI  50,  ¶37,  252 Wi s.  2d 499,  643 
N. W. 2d 777 ( 2002) .  

9 Sul zer  v.  Di edr i ch,  2003 WI  90,  ¶16,  263 Wi s.  2d 496,  664 
N. W. 2d 641.  
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¶29 The pr i nci pl es t hat  gover n i nt er pr et at i on of  wr i t t en 

document s ar e wel l  est abl i shed.    

¶30 Or di nar i l y  t he i nt er pr et at i on of  a wr i t t en document  i s 

a mat t er  of  l aw.   I f ,  however ,  a document  i s ambi guous or  t he 

par t i es r el y on ext r i nsi c evi dence bear i ng on t he i nt ent  of  t he 

par t i es t o t he cont r act  r egar di ng t he wr i t i ng when i t  was made,  

t he quest i on i s one of  f act  f or  t he f act - f i nder . 10   

¶31 I n t he pr esent  case,  nei t her  par t y c l ai ms t he Mar i t al  

Set t l ement  Agr eement  or  t he Pensi on Pl an i s  ambi guous,  and 

nei t her  par t y of f er ed or  i nt r oduced ext r i nsi c evi dence i n t he 

c i r cui t  cour t  bear i ng on t he i nt ent  of  t he par t i es r egar di ng t he 

meani ng of  t he t ext  of  ei t her  document .   The st andar d of  r evi ew 

f or  c i r cumst ances such as t hese was st at ed as f ol l ows i n 

Thur st on v.  Bur net t  & Beaver  Dam Far mer s'  Mut .  Fi r e I ns.  Co. ,  98 

Wi s.  476,  478- 79,  74 N. W.  131 ( 1898) :  

[ W] her e l anguage i s pl ai n and unambi guous,  t he 
appar ent  i mpor t  of  t he wor ds must  gover n,  and t he r ul e 
t hat  wher e t her e i s no uncer t ai nt y as t o t he meani ng 
of  t he wor ds used i n t he cont r act ,  and wher e such 
uncer t ai nt y exi st s but  t her e i s no ext r i nsi c evi dence 
or  c i r cumst ance bear i ng on t he subj ect  t o be 
consi der ed i n det er mi ni ng t he meani ng at t r i but ed t o 
t hem by t he par t i es when t he cont r act  was made,  t he 
pr oper  i nt er pr et at i on of  t he wor ds and const r uct i on of  
t he cont r act  ar e sol el y f or  t he cour t .      

                                                 
10 St r ei f f  v.  Am.  Fami l y Mut .  I ns.  Co. ,  118 Wi s.  2d 602,  

604,  348 N. W. 2d 505 ( 1984) ;  Kr aemer  Br os. ,  I nc.  v.  U. S.  Fi r e 
I ns.  Co. ,  89 Wi s.  2d 555,  278 N. W. 2d 857 ( 1979) ;  RTE Cor p.  v.  
Mar yl and Cas.  Co. ,  74 Wi s.  2d 614,  620- 21,  247 N. W. 2d 171 
( 1976) ;  Bauman v.  Mi dl and Uni on I ns.  Co. ,  261 Wi s.  449,  451- 52,  
53 N. W. 2d 529 ( 1952) .  
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¶32 Accor di ngl y,  we det er mi ne t he meani ng of  t he Mar i t al  

Set t l ement  Agr eement  and t he Pensi on Pl an as quest i ons of  l aw.         

I I I  

¶33 We t ur n now t o i nt er pr et i ng t he Mar i t al  Set t l ement  

Agr eement .   The best  i ndi cat i on of  t he par t i es '  i nt ent  i s t he 

l anguage of  t he document  i t sel f . 11  Wor ds i n a document  shoul d be 

gi ven t hei r  pl ai n and or di nar y meani ng unl ess t he wor d has a 

t echni cal  meani ng. 12  Techni cal  wor ds ar e t o be i nt er pr et ed as 

usual l y under st ood by per sons i n t he pr of essi on or  busi ness t o 

whi ch t hey r el at e,  unl ess t he cont ext  of  t he document  or  an 

appl i cabl e cust om or  usage cl ear l y i ndi cat es t hat  a di f f er ent  

meani ng was i nt ended. 13   

¶34 The Mar i t al  Set t l ement  Agr eement  awar ds t he husband,  

as we have st at ed pr evi ousl y,  " al l  r et i r ement ,  pensi on,  and 

def er r ed benef i t  account s i n hi s name .  .  .  . "     

¶35 Not hi ng i n t he Mar i t al  Set t l ement  Agr eement  r ef er s t o 

t he di sabi l i t y  of  ei t her  par t y or  t o di sabi l i t y  payment s.    

¶36 Judge James R.  Ki ef f er  pr esi ded over  t he di vor ce 

pr oceedi ngs i n 1995 and pr esi ded over  t he hear i ng on t he wi f e' s 

mot i on at  i ssue her e.   I n t he j udgment  of  di vor ce,  t he c i r cui t  

cour t  r ul ed:   " The Mar i t al  Set t l ement  Agr eement  whi ch was 

                                                 
11 Levy v.  Levy,  130 Wi s.  2d 523,  535,  388 N. W. 2d 170 

( 1986) .  

12 Huml  v.  Vl azny,  2006 WI  87,  ¶52,  293 Wi s.  2d 169,  716 
N. W. 2d 807.  

13 Nor t h Gat e Cor p.  v.  Nat ' l  Food St or es,  30 Wi s.  2d 317,  
321,  140 N. W. 2d 744 ( 1966) .           
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ent er ed by t he par t i es i s f ound t o be f ai r  and r easonabl e,  i s 

appr oved i n i t s ent i r et y,  and i s i ncor por at ed wi t hi n t he 

Judgment  of  t hi s  Cour t  as an i nt egr al  par t  t her eof . "   I n t he 

i nst ant  case,  t he onl y comment  t he c i r cui t  cour t  made r el at i ng 

t o t he di vor ce j udgment  was t he f ol l owi ng:   " I  know at  t he t i me 

of  di vor ce Pat r i ck [ t he husband]  was heal t hy and was wor ki ng and 

he di d not  envi s i on ever  becomi ng di sabl ed such as has happened 

wi t h hi m .  .  .  . "   Thi s appear s t o be a casual  comment ,  not  a 

consi der ed r ul i ng.     

¶37 Not hi ng i n t he Mar i t al  Set t l ement  Agr eement  

speci f i cal l y addr esses t he husband' s i nt er est  i n t he El ect r i cal  

Const r uct i on I ndust r y Pensi on Pl an.   I ndeed no par t i cul ar  

r et i r ement ,  pensi on,  or  def er r ed benef i t  account  i s r ef er enced 

i n t he Mar i t al  Set t l ement  Agr eement ;  t he Mar i t al  Set t l ement  

Agr eement  addr esses t he husband' s i nt er est  gl obal l y i n any and 

al l  r et i r ement ,  pensi on,  and def er r ed benef i t  account s i n hi s 

name.    

¶38 I ndeed,  t he r ecor d does not  i ncl ude t he El ect r i cal  

Const r uct i on I ndust r y Pensi on Pl an t hat  may have been i n 

exi st ence at  t he dat e of  t he di vor ce.   The r ecor d does not  even 

i ncl ude t he El ect r i cal  Const r uct i on I ndust r y Pensi on Pl an i n 

exi st ence i n December  2001 when t he husband began col l ect i ng t he 

di sabi l i t y  pensi on.   The onl y Pensi on Pl an i n t he r ecor d i s 

dat ed 2007,  and t he mot i on was hear d as i f  t hi s 2007 Pensi on 
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Pl an wer e i n exi st ence at  t he t i me of  di vor ce,  i n December  2001,  

and t hr oughout  t hi s l i t i gat i on. 14 

¶39 The cont ext  of  t he Mar i t al  Set t l ement  Agr eement  

i ndi cat es t hat  t he wor ds " r et i r ement " ,  " pensi on, "  and " def er r ed 

benef i t  account s"  ar e not  used i n a t echni cal  sense.   No one has 

of f er ed an i nt er pr et at i on of  t hese wor ds as usual l y under st ood 

by per sons i n t he pr of essi on or  busi ness t o whi ch t hey r el at e.   

The wi f e' s exper t  wi t ness was an exper t  i n t he subj ect  of  

pensi on val uat i on f or  pur poses of  di vor ce.   He of f er ed no exper t  

opi ni on t hat  t he wor ds " r et i r ement , "  " pensi on, "  or  " def er r ed 

benef i t  account "  i n t he Mar i t al  Set t l ement  Agr eement  had a 

t echni cal  meani ng. 15  

¶40 Thus,  we begi n by gi v i ng t he wor d " r et i r ement "  i n t he 

Mar i t al  Set t l ement  Agr eement  i t s pl ai n and or di nar y meani ng.   

Not hi ng i n t he r ecor d i ndi cat es t hat  t he par t i es i nt ended t o 

i ncor por at e t he def i ni t i on of  " r et i r ement "  used i n t he 

El ect r i cal  Const r uct i on I ndust r y  Pensi on Pl an.   Thus,  unl i ke t he 

c i r cui t  cour t ,  we do not  i nt er pr et  t he wor d " r et i r ement "  i n t he 

                                                 
14 The r ecor d cont ai ns t he Summar y Pl an Descr i pt i on f or  t he 

El ect r i cal  Const r uct i on I ndust r y Pensi on Pl an dat ed December ,  
2007.  

15 The exper t  t est i f i ed about  t he meani ng of  t he phr ase " i f ,  
as and when"  whi ch he vi ewed as a t echni cal  phr ase i n t he 
i ndust r y.   The exper t  t est i f i ed:   " Shar ed i nt er est  di v i s i on 
wor ks i f ,  as and when.   I t ' s  a ver y speci f i c  t er m i n my 
i ndust r y.   I f  t he par t i c i pant  col l ect s,  as t he par t i c i pant  
col l ect s i t ,  when t he par t i c i pant  col l ect s i t .   That ' s basi cal l y 
t he t er m t hat ' s i n my i ndust r y. "  

The Mar i t al  Set t l ement  Agr eement  i n t he pr esent  case does 
not  use t he phr ase " i f ,  as and when. "  
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Mar i t al  Set t l ement  Agr eement  by usi ng t he def i ni t i on of  

" r et i r ement "  set  f or t h i n t he El ect r i cal  Const r uct i on I ndust r y 

Pensi on Pl an. 16   

¶41 The pl ai n and or di nar y meani ng of  " r et i r ement "  i s t he 

wi t hdr awal  f r om wor k,  of t en due t o r eachi ng a par t i cul ar  age. 17  

Ret i r ement  does not  or di nar i l y  mean t er mi nat i on of  empl oyment  

r esul t i ng f r om an i nabi l i t y  t o wor k due t o a medi cal  condi t i on.    

¶42 The pl ai n and or di nar y usage of  t he wor d " pensi on"  i s 

t o r ef er  t o i ncome a per son r ecei ves when he or  she r eaches 

r et i r ement  age and no l onger  ear ns r egul ar  i ncome f r om 

empl oyment . 18 " Pensi on pl an"  i s of t en used i nt er changeabl y wi t h 

" r et i r ement  pl an"  and i n common par l ance " pensi on i ncome"  and 

                                                 
16 The El ect r i cal  Const r uct i on I ndust r y Pensi on Pl an def i nes 

" Ret i r ement "  as " The per i od af t er  you qual i f y f or  a pensi on 
under  t he Pl an and st ar t  t o r ecei ve mont hl y pensi on 
payment s .  .  .  . "  

17 Webst er ' s New Wor l d Law Di ct i onar y def i nes " r et i r ement "  
as " t he vol unt ar y t er mi nat i on of  empl oyment  upon r eachi ng a 
cer t ai n age. "   Webst er ' s New Wor l d Law Di ct i onar y ( 2010) .  

18 " Pensi on:   money t hat  someone r egul ar l y r ecei ves af t er  
t hey have st opped wor ki ng because of  t hei r  age,  pai d ei t her  by 
t hei r  company or  by t he gover nment . "   Macmi l l an Di ct i onar y 
( 2009) .  

" Pensi on:  a r egul ar  payment  made by an empl oyer  t o f or mer  
empl oyees af t er  t hey r et i r e. "   Col l i ns Engl i sh Di ct i onar y-
Compl et e and Unabr i dged ( 2003) .  

" Pensi on:  a f i xed sum pai d r egul ar l y t o a per son. "   
Mer r i am- Webst er  Di ct i onar y ( 2011) .  

" Pensi on:  A benef i t ,  usual l y money,  pai d r egul ar l y t o 
r et i r ed empl oyees or  t hei r  sur v i vor s by pr i vat e busi nesses and 
f eder al ,  st at e,  and l ocal  gover nment s. "   West ' s Encycl opedi a of  
Amer i can Law ( 2d ed.  2008) .  
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" pensi on account "  or  " r et i r ement  i ncome"  and " r et i r ement  

account "  ar e used i nt er changeabl y.    

¶43 Not hi ng i n t he r ecor d def i nes t he phr ase " def er r ed 

benef i t  account s. "   The pl ai n and or di nar y meani ng of  t hat  

phr ase used i n cont ext  wi t h t he wor ds " pensi on"  and " r et i r ement "  

seems t o descr i be a benef i t  t hat  wi l l  be r eal i zed somet i me i n 

t he f ut ur e.   Ref er ence t o def er r ed benef i t  account s seems l i ke a 

r ef er ence t o def er r ed compensat i on r ecei ved on t he at t ai nment  of  

a par t i cul ar  age.    

¶44 The val ue of  a spouse' s i nt er est  i n a r et i r ement ,  

pensi on,  or  def er r ed benef i t  account ,  al t hough pr esent i ng 

val uat i on chal l enges,  i s gener al l y c l assi f i ed as a di v i s i bl e 

asset  at  di vor ce. 19  Ther ef or e,  t hese asset s gener al l y must  be 

consi der ed i n t he c i r cui t  cour t ' s  di v i s i on of  pr oper t y at  

di vor ce.  

¶45 I n cont r ast ,  a di sabi l i t y  benef i t  i s  or di nar i l y  v i ewed 

as di st i nct  f r om a r et i r ement ,  pensi on,  or  def er r ed benef i t  

account .  " Di sabi l i t y  benef i t "  or  " di sabi l i t y  i ncome, "  i n 

or di nar y par l ance,  commonl y r ef er s t o a payment  r ecei ved when a 

per son i s unabl e t o wor k,  ei t her  i n a chosen pr of essi on or  

t ot al l y,  due t o a physi cal  or  ment al  medi cal  condi t i on.   

                                                 
19 Cook v.  Cook,  208 Wi s.  2d 166,  ¶18,  560 N. W. 2d 246 

( 1997) ( hol di ng t hat  mi l i t ar y r et i r ement  pay must  be consi der ed 
i n di v i di ng t he pr oper t y i n a di vor ce pr oceedi ng) ;  St ei nke v.  
St ei nke,  126 Wi s.  2d 372,  380,  376 N. W. 2d 839 ( 1985) ,  127 
Wi s.  2d 444,  379 N. W. 2d 853 ( 1986)  ( on r econsi der at i on)  ( " [ W] e 
hol d t hat ,  as a mat t er  of  l aw,  t he val ue of  a spouse' s i nt er est  
i n a pensi on f und must  be i ncl uded by t he t r i al  cour t  i n t he 
di v i s i on of  t he pr oper t y bet ween t he spouses. " ) .  



No.  2009AP2433- FT   

 

19 
 

Di sabi l i t y  benef i t s ar e not  or di nar i l y  r ef er r ed t o as def er r ed 

compensat i on.   Di sabi l i t y  benef i t s ar e gener al l y  consi der ed wage 

r epl acement ,  t hat  i s ,  compensat i on f or  l ost  f ut ur e wages because 

a physi cal  or  ment al  condi t i on pr event s t he per son f r om bei ng 

gai nf ul l y empl oyed.  

¶46 Di sabi l i t y  payment s,  such as Soci al  Secur i t y 

di sabi l i t y  payment s or  vet er an' s di sabi l i t y  payment s,  r epl ace 

t he wages l ost  by t he i ndi v i dual  due t o t he di sabi l i t y  and ar e 

gener al l y c l assi f i ed as i ncome at  di vor ce. 20  As such,  t hese 

payment s ar e not  asset s di v i s i bl e at  di ssol ut i on of  t he 

mar r i age.   I nst ead,  t hey ar e consi der ed i ncome f or  t he pur pose 

of  det er mi ni ng a mai nt enance awar d.  

¶47 Cour t s have di f f er ent i at ed bet ween di sabi l i t y  

payment s,  whi ch ar e gener al l y not  a di v i s i bl e asset  at  di vor ce,  

and r et i r ement  benef i t s,  whi ch ar e gener al l y di v i s i bl e at  

di vor ce.   

¶48 For  exampl e,  i n Lei ght on v.  Lei ght on,  81 Wi s.  2d 620,  

261 N. W. 2d 457 ( 1978) ,  t hi s cour t  addr essed t he di v i s i on of  a 

vet er an' s di sabi l i t y  pensi on.   I n t hat  case,  t hi s cour t  

" shar pl y"  di st i ngui shed t he " di sabi l i t y  pensi on f r om a pr esent  

i nt er est ,  vest ed or  unvest ed,  i n a r et i r ement  pl an .  .  .  . " 21  

The cour t  concl uded t hat  t he di sabi l i t y  pensi on was r epl acement  

                                                 
20 See Lei ght on v.  Lei ght on,  81 Wi s.  2d 620,  637,  261 

N. W. 2d 457 ( 1978)  ( " We vi ew t he [ Vet er an' s]  di sabi l i t y  benef i t s  
i n t he case bef or e us as i ncome t o t he def endant ,  mat er i al  onl y 
t o hi s abi l i t y  t o pay al i mony,  i f  al i mony wer e awar ded. " ) .  

21 I d.  at  636.  
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f or  l ost  ear ni ng capaci t y due t o i nj ur i es suf f er ed i n mi l i t ar y 

ser vi ce.   The cour t  equat ed t he benef i t  t o payment  under  t he 

Soci al  Secur i t y Act  t o di sabl ed wor ker s. 22  Thus,  t he vet er an' s 

di sabi l i t y  benef i t  i n Lei ght on was t r eat ed as i ncome subj ect  t o 

a mai nt enance awar d det er mi nat i on and not  as a di v i s i bl e asset . 23  

¶49 Gi vi ng t he t ext  of  t he Mar i t al  Set t l ement  Agr eement  at  

i ssue i t s pl ai n and or di nar y meani ng,  we agr ee wi t h t he cour t  of  

appeal s t hat  t he par t i es '  i nt ent ,  evi dent  i n t he l anguage of  t he 

Mar i t al  Set t l ement  Agr eement ,  was t o ent i t l e t he wi f e t o r ecei ve 

a por t i on of  al l  t he husband' s r et i r ement ,  pensi on,  and def er r ed 

compensat i on account s,  and t hat  not hi ng i n t he Mar i t al  

Set t l ement  Agr eement  addr esses di sabi l i t y  benef i t s.          

I V 

¶50 Havi ng i nt er pr et ed t he Mar i t al  Set t l ement  Agr eement ,  

we now l ook t o t he Pensi on Pl an.   We i nt er pr et  t he Pensi on Pl an 

t o det er mi ne whet her  t he di sabi l i t y  pensi on payment  t o t he 

husband i s a " r et i r ement , "  " pensi on, "  or  " def er r ed benef i t  

account , "  as t hose wor ds ar e used i n t he Mar i t al  Set t l ement  

Agr eement .    

¶51 The husband cont ends t hat  t he di sabi l i t y  pensi on 

payment s ar e a subst i t ut e f or  wages.   The wi f e cont ends t hat  t he 

di sabi l i t y  pensi on i s a f or m of  r et i r ement ,  pensi on,  or  def er r ed 

benef i t  account ,  t hat  i s ,  compensat i on f or  past  ser vi ces,  and 

                                                 
22 I d.  at  636- 37.  

23 I d.  at  637.  
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t hat  i t  must  be t r eat ed as such under  t he Mar i t al  Set t l ement  

Agr eement .  

¶52 The cour t  need not  accept  ei t her  of  t hese absol ut i st  

posi t i ons.   Ther e i s a mor e nuanced appr oach t o c l assi f y i ng 

di sabi l i t y  benef i t s.   A di sabl ed spouse' s di sabi l i t y  benef i t  may 

i n ef f ect  be an amal gam:  a por t i on may be a r epl acement  f or  l ost  

wages and a por t i on may be a r epl acement  f or  def er r ed 

compensat i on ( t hat  i s ,  r et i r ement  or  pensi on benef i t s) .    

¶53 Dependi ng on t he t er ms of  a pl an,  a di sabi l i t y  benef i t  

may encompass bot h a wage r epl acement  component  and a def er r ed 

compensat i on r epl acement  component .   I n ot her  wor ds,  under  a 

pl an,  a di sabi l i t y  benef i t  may i n subst ance be bot h a 

r epl acement  f or  l ost  f ut ur e wages and a r epl acement  f or  def er r ed 

compensat i on.   The di sabi l i t y  benef i t  shoul d be vi ewed i n l i ght  

of  t he t ot al i t y of  t he c i r cumst ances t o det er mi ne whet her  al l  or  

any par t  of  t he di sabi l i t y  benef i t  r ecei ved by t he di sabl ed 

spouse r epl aces post - di vor ce l ost  wages or  r epl aces def er r ed 

compensat i on. 24   

¶54 When and t o t he ext ent  t hat  a di sabi l i t y  benef i t  

r epl aces t he di sabl ed spouse' s post - di vor ce wages,  t he benef i t  

shoul d be char act er i zed as i ncome and wi l l  be i ndi v i dual  

pr oper t y not  subj ect  t o pr oper t y di v i s i on at  di vor ce.    

                                                 
24 For  s i mi l ar  anal yses,  see,  e. g. ,  Conner  v.  Conner ,  68 

P. 3d 1232 ( Al aska 2003) ;  Vi l l asenor  v.  Vi l l asenor ,  657 P. 2d 889 
( Ar i z.  Ct .  App.  1982) ;  Sasl ow v.  Sasl ow,  710 P. 2d 346 ( Cal .  
1985) ;  I n r e Mar r i age of  Lel and,  847 P. 2d 518 ( Wash Ct .  App.  
1993) .  
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¶55 Al t er nat i vel y,  when and t o t he ext ent  t hat  t he 

di sabi l i t y  benef i t  r epl aces def er r ed compensat i on,  t he 

di sabi l i t y  benef i t  shoul d be char act er i zed as def er r ed 

compensat i on and wi l l  be subj ect  t o pr oper t y di v i s i on at  

di vor ce.    

¶56 Thi s appr oach enabl es cour t s t o di f f er ent i at e among a 

mul t i t ude of  di sabi l i t y  benef i t s under  a mul t i t ude of  di f f er ent  

c i r cumst ances t hat  a cour t  may encount er .  

¶57 Ther e i s not hi ng i n t he r ecor d i n t he i nst ant  case t o 

show t hat  i n execut i ng t he Mar i t al  Set t l ement  Agr eement  or  i n 

di v i di ng t he husband' s i nt er est  i n r et i r ement ,  pensi on,  or  

def er r ed benef i t  account s,  t he par t i es consi der ed t he pot ent i al  

f or  or  ef f ect  of  t he husband' s becomi ng di sabl ed and qual i f y i ng 

f or  di sabi l i t y  benef i t s.     

¶58 Now t hat  t he unf or t unat e and unf or eseen di sabi l i t y  has 

occur r ed,  t he t ask of  t he cour t  i s  t o under st and t he 

char act er i st i cs of  t he di sabi l i t y  pensi on under  t he Pensi on Pl an 

and t o det er mi ne whet her  t he di sabi l i t y  pensi on i s a r et i r ement ,  

pensi on,  or  def er r ed benef i t  account ,  as t hose wor ds ar e used i n 

t he Mar i t al  Set t l ement  Agr eement ,  r egar dl ess of  t he l abel  

" pensi on"  or  " r et i r ement "  t hat  t he Pensi on Pl an has pl aced on 

t he di sabi l i t y  benef i t .   The char act er i st i cs of  t he di sabi l i t y  

pensi on under  t he Pensi on Pl an,  not  t he l abel  used i n t he 

Pensi on Pl an,  det er mi ne how t he di sabi l i t y  pensi on wi l l  be 

t r eat ed under  t he Mar i t al  Set t l ement  Agr eement .   

¶59 We t ur n t o anal yze t he char act er i st i cs of  t he 

di sabi l i t y  pensi on t he husband r ecei ves under  t he Pensi on Pl an.  
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¶60 The Pensi on Pl an def i nes t he di sabi l i t y  benef i t  as a 

" pensi on"  f or  pur poses of  t he Pensi on Pl an.   The Pensi on Pl an 

expl i c i t l y  pr ovi des f or  t hr ee ki nds of  pensi ons:  ( 1)  a " nor mal  

pensi on"  f or  an empl oyee who i s at  l east  age 65 at  t er mi nat i on 

of  empl oyment ,  ( 2)  an " ear l y pensi on"  f or  an empl oyee who i s at  

l east  age 55 but  not  yet  65 at  t er mi nat i on of  empl oyment ,  and 

( 3)  a " di sabi l i t y  pensi on"  f or  an empl oyee who t er mi nat es 

empl oyment  as a r esul t  of  t ot al  and per manent  di sabi l i t y . 25    

¶61 Thus,  t he husband' s di sabi l i t y  i s  one of  t hr ee 

condi t i ons gi v i ng r i se t o a " pensi on"  benef i t  under  t he Pensi on 

Pl an.   The Pensi on Pl an def i nes " r et i r ement "  as f ol l ows:  " The 

per i od af t er  you qual i f y f or  a pensi on under  t he Pl an and st ar t  

t o r ecei ve mont hl y pensi on payment s i s consi der ed Ret i r ement . "   

¶62 The Pensi on Pl an pr ovi des t hat  t he di sabl ed husband 

col l ect i ng a di sabi l i t y  pensi on r ecei ves t he same mont hl y 

payment  as a di sabi l i t y  pensi on t hat  he woul d r ecei ve as a 

" nor mal  pensi on" 26 or  as an " ear l y pensi on"  ( t hat  i s ,  i f  t he 

                                                 
25 Under  t he Pensi on Pl an vest i ng i s r equi r ed,  and t he 

di sabi l i t y  pensi on r equi r es t hat  an empl oyee have a mi ni mum 
number  of  year s of  Benef i t  Cr edi t .  

26 Under  t he t er ms of  t he Pensi on Pl an i n t he r ecor d,  t he 
amount  of  a di sabi l i t y  pensi on i s t he gr eat er  of  $50 or  t he Pl an 
par t i c i pant ' s " nor mal  pensi on"  amount .   Thus,  t he amount  t hat  
t he husband has r ecei ved as a " di sabi l i t y  pensi on"  pur suant  t o 
t he Pensi on Pl an i s t he amount  he woul d r ecei ve as a " nor mal  
pensi on, "  t hat  i s ,  t he amount  he woul d r ecei ve when he r et i r ed 
at  t he age of  65.    

The Pensi on Pl an pr ovi des t he f ol l owi ng cal cul at i on of  t he 
amount  of  t he Nor mal  Pensi on i f  cer t ai n qual i f i cat i ons ar e met :  
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empl oyee t er mi nat es empl oyment  when he i s at  l east  62 year s of  

age) . 27  The di sabi l i t y  pensi on t he husband r ecei ves l ast s f or  

l i f e.   The husband' s r ecei pt  of  t he di sabi l i t y  pensi on does not  

r educe t he amount  of  hi s " nor mal "  or  " ear l y"  pensi on.  

¶63 Under  t he Pensi on Pl an,  i n whi ch t he mont hl y amount  

pai d t o t he husband as a di sabi l i t y  pensi on i s t he same as t he 

mont hl y amount  pai d as a nor mal  pensi on and al so i s t he same as 

t he mont hl y amount  pai d as an ear l y pensi on at  age 62 f or  l i f e,  

i t  i s  under st andabl e t hat  t he c i r cui t  cour t  concl uded t hat  t he 

di sabi l i t y  pensi on was a pensi on under  t he Mar i t al  Set t l ement  

Agr eement .   A mor e anal yt i cal  and r eal i st i c appr oach,  however ,  

                                                                                                                                                             
On or  af t er  Januar y 1,  2002,  t he mont hl y amount  of  
your  Nor mal  Pensi on equal s t he number  of  year s of  
Benef i t  Cr edi t  you ear ned af t er  May 31,  1995 
mul t i pl i ed by $92,  pl us t he t ot al  year s of  Benef i t  
Cr edi t  you ear ned pr i or  t o June 1,  1995 mul t i pl i ed by 
$66.  

27 The amount  of  an " ear l y pensi on"  under  t he Pensi on Pl an 
i s det er mi ned " by,  f i r st ,  cal cul at i ng t he amount  of  t he Nor mal  
Pensi on t o whi ch you woul d be ent i t l ed i f  you wer e age 65, "  and 
t hen:  

( a)  You wi l l  be el i gi bl e f or  an unr educed pensi on 
equal  t o your  Nor mal  Pensi on i f  payment  of  your  
Ear l y Pensi on begi ns at  or  af t er  age 62.  

( b)  I f  payment  of  your  Ear l y Pensi on benef i t  begi ns 
bef or e age 62 but  at  or  af t er  age 55,  your  nor mal  
pensi on benef i t  wi l l  be r educed by 1/ 4 of  1% f or  
each f ul l  mont h ( i . e. ,  3% f or  each f ul l  year )  
payment s ar e made bef or e t he f i r st  mont h 
i mmedi at el y f ol l owi ng your  60t h bi r t hday and 1/ 12 
of  1% f or  each f ul l  mont h ( i . e. ,  1% f or  each f ul l  
year )  payment s ar e made af t er  you at t ai n age 60 
and bef or e t he f i r st  mont h i mmedi at el y f ol l owi ng 
your  62nd bi r t hday.  
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i s t o r ecogni ze t hat  under  t he Pensi on Pl an t he di sabi l i t y  

pensi on has char act er i st i cs of  bot h f ut ur e l ost  wages and 

def er r ed compensat i on.    

¶64 Pr i or  t o r eachi ng t he age of  62,  t he husband' s 

di sabi l i t y  pensi on i s i n t he nat ur e of  compensat i on f or  l ost  

wages t he di sabl ed husband no l onger  can ear n.   I n cont r ast ,  t he 

di sabi l i t y  pensi on pai d t o t he husband af t er  he r eaches t he age 

of  62 i s i n t he nat ur e of  a pensi on t hat  t he husband expect ed t o 

r ecei ve had he not  become el i gi bl e t o r ecei ve t he di sabi l i t y  

pensi on.   

¶65 Consi der i ng t hese char act er i st i cs of  t he di sabi l i t y  

pensi on,  we concl ude t hat  t he di sabi l i t y  pensi on t hat  t he 

husband r ecei ved under  t he Pensi on Pl an at  t er mi nat i on of  hi s 

empl oyment  pr i or  t o age 62 r epl aced t he wages l ost  because of  

hi s physi cal  i nabi l i t y  t o wor k.   Thi s por t i on of  t he husband' s 

di sabi l i t y  pensi on under  t he Pensi on Pl an r epl aces post - di vor ce 

i ncome and i s not  a r et i r ement ,  pensi on,  or  def er r ed benef i t  

account  under  t he Mar i t al  Set t l ement  Agr eement .   As post - di vor ce 

i ncome,  t he di sabi l i t y  pensi on i s t he husband' s i ndi v i dual  

pr oper t y not  subj ect  t o t he di v i s i on of  pr oper t y under  t he 

Mar i t al  Set t l ement  Agr eement .   

¶66 Regar dl ess of  t he " di sabi l i t y  pensi on, "  t he husband i s 

el i gi bl e under  t he Pensi on Pl an f or  an unr educed nor mal  pensi on 

at  age 65 or  an unr educed ear l y pensi on at  age 62.    

¶67 The quest i on t hen i s whet her  t he wi f e i s ent i t l ed 

under  t he Mar i t al  Set t l ement  Agr eement  t o r ecei ve a por t i on of  
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t he husband' s di sabi l i t y  pensi on under  t he Pensi on Pl an when t he 

husband r eaches age 62 or  age 65.   

¶68 The Mar i t al  Set t l ement  Agr eement  i s s i l ent  about  t he 

age at  whi ch t he husband i s r equi r ed t o r ecei ve a r et i r ement ,  

pensi on,  or  def er r ed benef i t  account .   The l anguage of  t he 

Mar i t al  Set t l ement  Agr eement  st at es t hat  t he wi f e i s ent i t l ed t o 

r ecei ve her  por t i on of  r et i r ement ,  pensi on,  and def er r ed benef i t  

account s i n t he husband' s name,  i f  and when r ecei ved by hi m.    

¶69 Under  t he Pensi on Pl an,  when t he husband at t ai ns t he 

age of  62 he i s el i gi bl e t o r ecei ve t he amount  of  an unr educed 

" nor mal  pensi on. "   At  age 62 t he husband r ecei ves t he di sabi l i t y  

pensi on t hat  i s t he equi val ent  of  an unr educed nor mal  pensi on.    

¶70 Because t he husband i s di sabl ed,  he need not  el ect  an 

ear l y or  nor mal  pensi on benef i t ;  he r ecei ves t he equi val ent  of  a 

f ul l  pensi on under  t he Pensi on Pl an at  ei t her  age 62 or  age 65.   

When t he husband r ecei ves a di sabi l i t y  pensi on under  t he Pensi on 

Pl an af t er  he r eaches t he age of  62,  t he mont hl y payment  i s 

pr eci sel y t he amount  he woul d have r ecei ved had he t er mi nat ed 

empl oyment  wi t hout  a di sabi l i t y  at  age 62 or  at  age 65.   Af t er  

t he husband i s  62 year s of  age,  t he di sabi l i t y  pensi on 

ef f ect i vel y suppl ant s and i s a subst i t ut e f or  t he ear l y and t he 

nor mal  pensi on under  t he Pensi on Pl an.    

¶71 I f ,  af t er  t he husband at t ai ns t he age of  62,  t he 

husband' s di sabi l i t y  pensi on under  t he Pensi on Pl an i s v i ewed as 

a r epl acement  f or  an ear l y or  nor mal  pensi on under  t he Pensi on 

Pl an and t her ef or e as a r et i r ement ,  pensi on,  or  def er r ed benef i t  

account  under  t he Mar i t al  Set t l ement  Agr eement ,  t he expect at i ons 



No.  2009AP2433- FT   

 

27 
 

of  bot h t he husband and t he wi f e ar e ef f ect i vel y pr ot ect ed under  

t he Mar i t al  Set t l ement  Agr eement . 28  Nei t her  par t y expect ed t he 

husband t o become di sabl ed.   The di v i s i on of  t he r et i r ement ,  

pensi on,  and def er r ed benef i t  account s was cal cul at ed on t he 

par t i es '  assumpt i on t hat  t he husband woul d r ecei ve r et i r ement  or  

pensi on i ncome i n t he f ut ur e.    

¶72 Thus,  we concl ude t hat  at  t he age of  62 when t he 

husband became el i gi bl e t o begi n r ecei v i ng an unr educed ear l y 

pensi on equal  t o t he nor mal  pensi on and equal  t o t he di sabi l i t y  

pensi on,  t he di sabi l i t y  pensi on const i t ut es a r et i r ement ,  

pensi on or  def er r ed benef i t  account  under  t he Mar i t al  Set t l ement  

Agr eement .  

¶73 Thi s hol di ng pl aces t he husband and wi f e i n t he same 

posi t i on t hey woul d have been i n had t he husband not  become 

di sabl ed.   Thi s hol di ng gi ves bot h t he husband and wi f e exact l y 

what  t hey bar gai ned f or  i n t he Mar i t al  Set t l ement  Agr eement :   

The husband r et ai ns,  as t he par t i es agr eed,  f ul l  r i ght  t o 

ear ni ngs f r om hi s empl oyment  ( her e t he di sabi l i t y  payment s ar e a 

subst i t ut e f or  ear ni ngs f r om empl oyment ) ;  t he wi f e i s not  

ent i t l ed,  under  t he Mar i t al  Set t l ement  Agr eement ,  t o any par t  of  

t he husband' s ear ni ngs.   The husband' s r et i r ement  benef i t s under  

t he Pensi on Pl an ar e not  r educed or  ot her wi se af f ect ed by t he 

di sabi l i t y  payment s made t o t he husband.  " I f  and when"  t he 

                                                 
28 At  t he c i r cui t  cour t  and bef or e t hi s cour t ,  t he husband 

agr eed t hat  t he wi f e' s c l ai m t o payment  of  $912. 88 mont hl y i s 
cogni zabl e under  t he Mar i t al  Set t l ement  Agr eement  when he 
r eaches t he age 62.   Pet i t i oner - Appel l ant - Respondent ' s Br i ef  at  
6.   
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husband " r ecei ves"  hi s r et i r ement  benef i t s under  t he Pensi on 

Pl an,  t he wi f e i s t o be pai d $912. 88 per  mont h under  t he Mar i t al  

Set t l ement  Agr eement .   The husband i s el i gi bl e t o r ecei ve f ul l  

r et i r ement  benef i t s at  age 62 under  t he Pensi on Pl an and " i f  and 

when"  t he husband r ecei ves r et i r ement  benef i t s  at  age 62 t he 

husband pays hi s wi f e t he mont hl y sum upon whi ch t hey agr eed i n 

t he Mar i t al  Set t l ement  Agr eement .  

¶74 I n sum,  we concl ude as f ol l ows:   

( 1)  The Mar i t al  Set t l ement  Agr eement ' s r ef er ence t o " al l  

r et i r ement ,  pensi on,  and def er r ed benef i t  account s"  does not  

addr ess di sabi l i t y  benef i t s.  

( 2)  The husband' s di sabi l i t y  pensi on under  t he Pensi on 

Pl an,  begi nni ng when he was 53 year s ol d and cont i nui ng unt i l  he 

at t ai ns t he age of  62,  r epl aces l ost  wages and t her ef or e does 

not  const i t ut e a r et i r ement ,  pensi on or  def er r ed benef i t  account  

under  t he Mar i t al  Set t l ement  Agr eement .   Thus,  t he Mar i t al  

Set t l ement  Agr eement  does not  r equi r e t he husband t o pay t o hi s 

wi f e any por t i on of  t he di sabi l i t y  pensi on t hat  he r ecei ves 

bef or e he i s 62 year s ol d.   

( 3)  When t he husband r eaches t he age of  62 he i s el i gi bl e 

t o r ecei ve an unr educed " ear l y pensi on"  under  t he Pensi on Pl an,  

whi ch i s t he same amount  as hi s " nor mal  pensi on"  woul d be at  age 

65,  whi ch i n t ur n i s t he same amount  as hi s di sabi l i t y  pensi on 

has been.   Thus,  t he husband' s di sabi l i t y  pensi on under  t he 

Pensi on Pl an when he r eaches t he age of  62 const i t ut es a 

r et i r ement ,  pensi on,  or  def er r ed benef i t  account  under  t he 

Mar i t al  Set t l ement  Agr eement .  And so,  pur suant  t o t he Mar i t al  
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Set t l ement  Agr eement ,  when t he husband r eaches age 62,  t he 

husband must  pay t he wi f e $912. 88 per  mont h i f  and when t he 

husband r ecei ves t he di sabi l i t y  pensi on under  t he Pensi on Pl an.   

¶75 Accor di ngl y,  we det er mi ne t hat  t he c i r cui t  cour t  er r ed 

i n hol di ng t he husband i n cont empt  and i n awar di ng t he wi f e 

$83, 072. 08 pl us i nt er est .    

¶76 We af f i r m t he deci s i on of  t he cour t  of  appeal s 

r ever si ng t hat  por t i on of  t he or der  of  t he c i r cui t  cour t  hol di ng 

t he husband i n cont empt  and or der i ng hi m t o make payment s of  

$912. 88 per  mont h wi t h i nt er est  t o t he wi f e f r om December  2001.   

We modi f y t he deci s i on of  t he cour t  of  appeal s,  however ,  t o 

pr ovi de t hat  under  t he Mar i t al  Set t l ement  Agr eement  t he wi f e i s  

ent i t l ed t o $912. 88 per  mont h i f  and when t he husband r ecei ves 

t he di sabi l i t y  pensi on under  t he Pensi on Pl an begi nni ng t he 

f i r st  mont h i mmedi at el y f ol l owi ng hi s 62nd bi r t hday.   The cour t  

of  appeal s er r ed i n hol di ng t hat  t he wi f e' s mont hl y payment  

begi ns when t he husband r eaches hi s 65t h bi r t hday,  r at her  t han 

hi s 62nd bi r t hday.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

modi f i ed and as modi f i ed af f i r med.  
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¶77 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   Thi s 

act i on was commenced on November  24,  2008,  by El l en Topol ski ' s  

mot i on t o hol d Pat r i ck Topol ski  i n cont empt  of  cour t  f or  f ai l i ng 

t o compl y wi t h t he Judgment  of  Di vor ce i n t wo r espect s:   ( 1)  

Pat r i ck f ai l ed t o pay her  $912. 88 per  mont h f r om t he $2, 348 he 

has r ecei ved ever y mont h i n di sabi l i t y  pensi on payment s s i nce 

December  2001;  and ( 2)  Pat r i ck f ai l ed t o pay t he f ul l  

equal i zat i on payment  r equi r ed by t he Judgment  of  Di vor ce.   I  

concl ude t hat  based upon t he f i ndi ngs of  t he c i r cui t  cour t  and 

t he obl i gat i ons cr eat ed i n t he Judgment  of  Di vor ce,  Pat r i ck i s 

not  i n compl i ance wi t h t he Judgment  of  Di vor ce as El l en al l eged.    

¶78 I  wr i t e i n di ssent  because t he maj or i t y opi ni on 

er r oneousl y:   ( 1)  i gnor es t he ci r cui t  cour t ' s  f i ndi ng of  f act  

t hat  t he par t i es agr eed t o di v i de t he f ut ur e r ecei pt  of  

di sabi l i t y  pensi on payment s at  t he t i me of  di vor ce;  and ( 2)  

mi schar act er i zes t he di sabi l i t y  pensi on payment s f r om t he 

El ect r i cal  Const r uct i on I ndust r y  Pensi on Pl an ( t he Pensi on Pl an)  

i n or der  t o avoi d t he act ual  i ssue pr esent ed,  i . e. ,  whet her  t he 

par t i es agr eed t o di v i de t he di sabi l i t y  pensi on payment s i f  and 

when Pat r i ck r ecei ved t hem.   Accor di ngl y,  I  r espect f ul l y di ssent  

f r om t he maj or i t y opi ni on.  

I .   BACKGROUND 

¶79 Pat r i ck and El l en wer e di vor ced af t er  24 year s of  

mar r i age and t he bi r t h of  t hr ee chi l dr en.   At  t he di vor ce,  t he 

par t i es ent er ed i nt o a Mar i t al  Set t l ement  Agr eement  ( t he 

Set t l ement  Agr eement )  t hat  t he c i r cui t  cour t  i ncor por at ed i nt o 

t he Judgment  of  Di vor ce.   I n t he Set t l ement  Agr eement ,  t he 
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par t i es st i pul at ed t o wai ve mai nt enance and t o t he di v i s i on of  

t hei r  pr oper t y.   Pat r i ck r ecei ved t he maj or  asset s of  t he 

par t i es:   t hei r  home and " [ a] l l  r et i r ement ,  pensi on,  and 

def er r ed benef i t  account s i n hi s name,  l ess t he sum of  $912. 88 

t o be pai d by [ Pat r i ck]  t o [ El l en]  per  mont h,  i f  and when 

r ecei ved by hi m. "   El l en was t o r ecei ve a $55, 000 equal i zat i on 

payment  as her  hal f  of  t he par t i es '  equi t y i n t hei r  home.   

Wi t hi n 90 days of  t he di vor ce,  $40, 000 was t o be pai d,  and t he 

r emai ni ng $15, 000 was t o be pai d wi t hi n t hr ee year s.   

¶80 Appar ent l y,  Pat r i ck pai d t he i ni t i al  $40, 000 and 

$5, 000 of  t he r emai ni ng $15, 000 t hat  was due under  t he j udgment  

bef or e t hi s act i on was commenced.   Af t er  El l en commenced t hi s 

l awsui t ,  Pat r i ck pai d an addi t i onal  $5, 000.   However ,  on 

Jul y 30,  2009,  when t he cour t  or der  now under  r evi ew was 

ent er ed,  $5, 000 r emai ned unpai d.   I n addi t i on,  Pat r i ck has not  

made any payment s t o El l en f r om t he $213, 688 i n di sabi l i t y  

pensi on payment s he r ecei ved.   

¶81 I n r esponse t o El l en' s mot i on,  Pat r i ck moved t o 

" r evi se"  t he j udgment ,  aski ng t he cour t  t o excuse hi m f r om 

maki ng mont hl y payment s t o El l en f r om t he di sabi l i t y  pensi on.   

He di d not  deny t hat  he had f ai l ed t o make t he equal i zat i on 

payment  r equi r ed by t he Judgment  of  Di vor ce.  

¶82 At  t he hear i ng,  t he Pensi on Pl an under  whi ch Pat r i ck ' s 

di sabi l i t y  pensi on i s pai d was r ecei ved as Exhi bi t  1.   Nei t her  

par t y ar gued t hat  a di f f er ent  pensi on pl an or  a pensi on pl an 

wi t h t er ms di f f er ent  f r om Exhi bi t  1,  was r el i ed upon when t he 
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Set t l ement  Agr eement  was made.   Bot h par t i es t est i f i ed,  as di d 

an exper t  on pensi ons.   

¶83 El l en t est i f i ed t hat  she had hear d t hat  Pat r i ck was 

r ecei v i ng pensi on payment s.   She sought  l egal  assi st ance t o 

det er mi ne i f  t hi s was t r ue and i f  so,  t o det er mi ne " wher e my 

por t i on of  i t  was i f  he was col l ect i ng i t . "   She sai d she became 

suspi c i ous t hat  he was r ecei v i ng pensi on payment s because he was 

not  wor ki ng.   She r emar ked,  " I  don' t  know how you can not  wor k 

and not  col l ect  some ki nd of  money. "   

¶84 Counsel  f or  Pat r i ck asked El l en,  " Ma' am,  have you ever  

sought  a qual i f i ed domest i c r el at i ons or der  f r om a cour t  t o 

enf or ce your  r i ght s t o have a pi ece of  Mr .  Topol ski ' s  pensi on?"   

El l en answer ed,  " That ' s why I  hi r ed an at t or ney. "  

¶85 Counsel  f or  Pat r i ck asked hi m about  t he di sabi l i t y 

pensi on payment s:  

Q Di d you have any i nt ent  or  under st andi ng about  
di sabi l i t y  benef i t s?   

A At  t he t i me of  my di vor ce? 

Q Yes,  s i r .    

A No.    

Q You never  had a conver sat i on you can r ecal l  wi t h 
her  when she sai d when I  r et i r e or  wor ds t o t hat  
ef f ect ? 

A No.  

.  .  .   

Q Do you dr aw a di st i nct i on bet ween a r et i r ement  
t i me i n your  l i f e or  a di sabi l i t y  t i me i n your  
l i f e? 
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A I  r et i r ed because of  a di sabi l i t y ,  t hat ' s al l  I  
can say.   Nor mal l y I  woul dn' t .   I  woul dn' t  have 
r et i r ed when I  di d.   That ' s al l  I  can say.  

Pat r i ck di d not  t est i f y t hat  a di sabi l i t y  pensi on was not  among 

t he pensi ons t hat  wer e pr ovi ded by t he Pensi on Pl an at  t he dat e 

of  di vor ce.   

¶86 I n r esponse t o hi s counsel ' s quest i ons,  Pat r i ck sai d 

i n addi t i on t o t he $2, 348 i n pensi on payment s he r ecei ves each 

mont h,  he al so r ecei ves Soci al  Secur i t y di sabi l i t y  payment s of  

appr oxi mat el y " 2, 000 bucks"  per  mont h.   Pat r i ck al so sai d t hat  

he has an annui t y wor t h appr ox i mat el y $20, 000 t hat  was " pai d 

i nt o over  t he cour se of  t he year s [ he]  was wor ki ng, "  whi ch he 

can r ecei ve payment s f r om when he i s 59- 1/ 2 year s ol d.   When 

counsel  f or  El l en asked,  " Di d you own t he annui t y at  t he t i me of  

your  di vor ce?"   Pat r i ck r esponded,  " I t  st ar t ed r i ght  ar ound t hat  

t i me.   Ther e was ver y l i t t l e i n t her e at  t hat  t i me. " 1  Pat r i ck 

f ur t her  t est i f i ed t hat  hi s home was assessed at  $250, 000 t o 

$260, 000 and t hat  i t  had a mor t gage of  appr oxi mat el y $100, 000.    

¶87 At  t he concl usi on of  t he hear i ng,  counsel  f or  El l en 

submi t t ed an exhi bi t  showi ng t he at t or ney f ees t hat  she had 

i ncur r ed t o enf or ce t he Judgment  of  Di vor ce. 2   

¶88 The ci r cui t  cour t  f ound t hat  Pat r i ck was not  i n 

compl i ance wi t h t he Judgment  of  Di vor ce i n t wo r espect s:   ( 1)  he 

                                                 
1 I t  i s  not  c l ear  whet her  Pat r i ck ' s annui t y was di scl osed at  

t he t i me of  di vor ce.  

2 Par agr aph XI I I . C.  of  t he Set t l ement  Agr eement  pr ovi ded 
t hat  i f  cour t  enf or cement  of  t he Judgment  of  Di vor ce was 
r equi r ed,  t he par t y who was not  i n compl i ance wi t h t he j udgment  
woul d pay t he ot her  par t y ' s " act ual  at t or ney f ees i ncur r ed i n 
br i ngi ng t he act i on. "    
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has been r ecei vi ng $2, 348 per  mont h i n " benef i t s under  hi s 

pensi on pl an"  s i nce December  of  2001 wi t hout  payi ng El l en 

$912. 88 per  mont h as t he j udgment  r equi r ed;  and ( 2)  Pat r i ck has 

not  made t he f ul l  equal i zat i on payment  f or  El l en' s i nt er est  i n 

t he par t y ' s home,  whi ch home was awar ded t o Pat r i ck.    

¶89 The ci r cui t  cour t  f ound t hat  t he di sabi l i t y  pensi on 

payment s t hat  Pat r i ck has been r ecei v i ng wer e " what  had been 

awar ded t o [ El l en]  per  t he par t i es '  own agr eement  goi ng back t o 

t he t i me of  t hei r  di vor ce. "   Pat r i ck had ar gued t hat  t he 

di sabi l i t y  pensi on payment s he was r ecei v i ng wer e i ncome.   The 

cour t  di sagr eed,  expl ai ni ng,  " I  di sagr ee t hi s i s t aki ng i ncome 

f r om hi m as opposed t o s i mpl y enf or ci ng t he pr oper t y di v i s i on 

i t sel f . "    

¶90 Pat r i ck appeal ed and t he cour t  of  appeal s r ever sed 

t hat  por t i on of  t he c i r cui t  cour t  or der  t hat  r el at ed t o t he 

di sabi l i t y  pensi on payment s. 3  The cour t  of  appeal s sai d t he 

i ssue pr esent ed was " whet her  t hose benef i t s ar e r et i r ement  or  

di sabi l i t y  benef i t s. " 4  I t  conc l uded t hat  t he payment s wer e 

di sabi l i t y  benef i t s and t her ef or e,  Pat r i ck was not  obl i gat ed t o 

pay any por t i on of  i t  t o El l en. 5   

¶91 The cour t  of  appeal s di d not  addr ess t he i ssue t he 

case act ual l y pr esent s,  whi ch i s whet her ,  at  t he t i me of  

di vor ce,  t he par t i es agr eed t o a di v i s i on of  di sabi l i t y  pensi on 

                                                 
3 Topol ski  v.  Topol ski ,  No.  2009AP2433- FT,  unpubl i shed 

or der ,  at  1- 2 ( Wi s.  Ct .  App.  May 5,  2010) .   

4 I d.  at  2.  

5 I d.  
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payment s i f  and when Pat r i ck r ecei ves t hem.   The cour t  of  

appeal s di d not  di st ur b t he c i r cui t  cour t ' s  det er mi nat i on t hat  

Pat r i ck had f ai l ed t o make t he f ul l  equal i zat i on payment  

r equi r ed by t he Judgment  of  Di vor ce.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶92 Thi s case i nvol ves t he r evi ew of  t he c i r cui t  cour t ' s 

f i ndi ngs of  f act  and t he cour t ' s  i nt er pr et at i on of  t he Judgment  

of  Di vor ce t hat  i ncor por at es t he Set t l ement  Agr eement  of  t he 

par t i es.   We af f i r m a c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess 

t hey ar e c l ear l y er r oneous.   St ei nbach v.  Gr een Lake Sani t ar y 

Di st . ,  2006 WI  63,  ¶10,  291 Wi s.  2d 11,  715 N. W. 2d 195.   

I nt er pr et at i on of  a j udgment  i s a quest i on of  l aw.   Jacobson v.  

Jacobson,  177 Wi s.  2d 539,  546- 47,  502 N. W. 2d 869 ( Ct .  App.  

1993) .   Wher e we concl ude t hat  a j udgment  i s ambi guous,  we wi l l  

def er  t o t he c i r cui t  cour t ' s  i nt er pr et at i on of  i t s  own ambi guous 

j udgment .   Schul t z v.  Schul t z,  194 Wi s.  2d 799,  808,  535 N. W. 2d 

116 ( Ct .  App.  1995) .   We i ndependent l y i nt er pr et  wr i t t en 

document s,  such as t he Pensi on Pl an,  as a quest i on of  l aw,  but  

benef i t t i ng f r om pr evi ous cour t  i nt er pr et at i ons.   Sol owi cz v.  

For war d Geneva Nat ' l ,  LLC,  2010 WI  20,  ¶13,  323 Wi s.  2d 556,  780 

N. W. 2d 111.   

B.   Fi ndi ng of  Fact  

¶93 The ci r cui t  cour t  f ound t hat  t he di sabi l i t y  pensi on 

payment s t hat  Pat r i ck has been r ecei v i ng wer e " what  had been 

awar ded t o [ El l en]  per  t he par t i es '  own agr eement  goi ng back t o 

t he t i me of  t hei r  di vor ce"  and t hat  her  ef f or t s wer e " s i mpl y 
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enf or ci ng t he pr oper t y di v i s i on i t sel f . "   Thi s f i ndi ng shows t he 

ci r cui t  cour t ' s  det er mi nat i on t hat  t he par t i es i nt ended t o 

al l ocat e as pr oper t y i n t hei r  di vor ce t he di v i s i on of  al l  

payment s Pat r i ck r ecei ved when he was no l onger  wor ki ng,  

i ncl udi ng t he di sabi l i t y  pensi on payment s.   Thi s  f i ndi ng i s not  

c l ear l y er r oneous;  r at her ,  i t  i s  suppor t ed by El l en' s t est i mony 

and uncont r adi ct ed by Pat r i ck ' s t est i mony. 6  Accor di ngl y,  I  woul d 

af f i r m i t .   St ei nbach,  291 Wi s.  2d 11,  ¶10.    

C.   Judgment  of  Di vor ce 

¶94 The ci r cui t  cour t  i nt er pr et ed t he Judgment  of  Di vor ce 

t hat  i ncor por at ed t he Set t l ement  Agr eement  i n l i ght  of  t he 

payment s Pat r i ck was r ecei v i ng under  t he Pensi on Pl an.   The 

cour t  ut i l i zed t he t est i mony of  bot h par t i es,  an exper t  i n 

pensi on pl ans,  t he Set t l ement  Agr eement  and t he Pensi on Pl an.   

The ci r cui t  cour t  not ed t hat  t he r el evant  pr ovi s i on of  t he 

Set t l ement  Agr eement  di v i ded " [ a] l l  r et i r ement ,  pensi on,  and 

def er r ed benef i t  account s"  i n Pat r i ck ' s name.    

¶95 The ci r cui t  cour t  det er mi ned t hat  t he di sabi l i t y  

pensi on payment s Pat r i ck was r ecei v i ng f el l  wi t hi n t hat  l i s t i ng.   

I t  hel d Pat r i ck i n cont empt  of  cour t  f or  f ai l i ng t o pay t he f ul l  

equal i zat i on payment  and f or  f ai l i ng t o pay El l en $912. 88 f r om 

each $2, 348 di sabi l i t y  pensi on payment  he r ecei ved.   The cour t  

                                                 
6 El l en sai d t hat  she sought  l egal  assi st ance t o det er mi ne 

i f  Pat r i ck was r ecei v i ng pensi on payment s and i f  so " wher e my 
por t i on of  i t  was i f  he was col l ect i ng i t . "   Pat r i ck s i mpl y sai d 
he had no under st andi ng about  di sabi l i t y  pensi on payment s when 
t he di vor ce was gr ant ed and t hat  he r et i r ed due t o a di sabi l i t y .   
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or der ed payment  i n f ul l  of  amount s t hen due and $3, 429. 50 i n 

at t or ney f ees t hat  t hi s enf or cement  act i on gener at ed.   

¶96 On r evi ew,  we must  i nt er pr et  t he Set t l ement  Agr eement ,  

whi ch was i ncor por at ed i nt o t he Judgment  of  Di vor ce.   I f  i t  i s  

ambi guous because i t  does not  separ at el y descr i be di sabi l i t y  

pensi ons f r om t he col l ect i ve t er m,  " al l  pensi ons, "  or  because 

Pat r i ck had no under st andi ng about  t he di sabi l i t y  pensi on at  t he 

t i me of  di vor ce,  t hen I  wi l l  def er  t o t he c i r cui t  cour t ' s  

i nt er pr et at i on of  t he Set t l ement  Agr eement  because i t  i s  par t  of  

t he cour t ' s  own Judgment  of  Di vor ce.   See Schul t z,  194 Wi s.  2d 

at  808.   I f  t he Set t l ement  Agr eement  i s unambi guous,  t hen I  wi l l  

r evi ew what  i t  r equi r es i ndependent l y of  t he deci s i on of  t he 

c i r cui t  cour t .   Jacobson,  177 Wi s.  2d at  547.    

¶97 Whet her  I  def er  t o t he i nt er pr et at i on of  t he c i r cui t  

cour t  or  appl y an i ndependent  r evi ew of  t he Judgment  of  Di vor ce 

as i t  i ncor por at es t he Set t l ement  Agr eement ,  I  concl ude t hat  t he 

c i r cui t  cour t  cor r ect l y i nt er pr et ed what  was r equi r ed under  t he 

Judgment  of  Di vor ce.    

¶98 The Pensi on Pl an i s r el evant  t o t he i nt er pr et at i on of  

t he Judgment  of  Di vor ce.   Bot h par t i es agr eed t hat  i t  was t he 

oper at i ve document  i n r egar d t o t he pensi on payment s t hat  

Pat r i ck has been r ecei v i ng,  even t hough t he Pensi on Pl an 

admi t t ed i nt o evi dence i s dat ed December  2007.  

¶99 The Pensi on Pl an st at es,  " The per i od af t er  you qual i f y 

f or  a pensi on under  t he Pl an and st ar t  t o r ecei ve mont hl y 

pensi on payment s i s consi der ed Ret i r ement . " 7  The Pensi on Pl an 
                                                 

7 El ect r i cal  Const r uct i on I ndust r y Pensi on Pl an ( t he Pensi on 
Pl an) ,  at  2.  
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al so descr i bes " Di sabi l i t y  Pensi on"  i n t he sect i on ent i t l ed 

" ABOUT PENSI ON BENEFI TS. " 8  Ther ef or e,  under  t he Pensi on Pl an 

f r om whi ch Pat r i ck i s pai d,  an empl oyee achi eves " r et i r ement "  

once t he empl oyee r ecei ves any t ype of  pensi on payment s,  

i ncl udi ng payment s f r om a di sabi l i t y  pensi on.   

¶100 The Set t l ement  Agr eement  cover s " [ a] l l  r et i r ement ,  

pensi on,  and def er r ed benef i t  account s"  i n Pat r i ck ' s name.   I t  

i s  beyond di sput e t hat  t he di sabi l i t y  pensi on payment s he has 

been r ecei v i ng ar e f r om a pensi on descr i bed i n t he Pensi on Pl an.   

The par t i es di d not  excl ude any t ype of  pensi on payment s;  

r at her ,  t hey agr eed t o di v i de " al l "  pensi on payment s " i f  and 

when"  Pat r i ck r ecei ved t hem.   

¶101 When r evi ewi ng t he maj or i t y opi ni on,  i t  i s  i mpor t ant  

not  t o l ose t r ack of  t he i ssue pr esent ed by t hi s r evi ew.   That  

i ssue i s whet her  t he par t i es agr eed t o di v i de t he di sabi l i t y  

pensi on payment s when t hey agr eed t o di v i de " al l "  pensi ons " i f  

and when"  Pat r i ck r ecei ves payment s.    

¶102 The maj or i t y opi ni on never  addr esses t hi s i ssue.   

I nst ead,  t he maj or i t y opi ni on does a c l ever  bai t - and- swi t ch 

wher ei n i t  set s  out  an i r r el evant  concl usi on on whi ch i t s  

deci s i on t ur ns.   

¶103 To expl ai n,  t he maj or i t y opi ni on concl udes t hat  t he 

di sabi l i t y  pensi on i s not  di v i s i bl e because i t  " r epl aces l ost  

wages and t her ef or e does not  const i t ut e a r et i r ement ,  pensi on,  

or  def er r ed benef i t  account  under  t he Mar i t al  Set t l ement  

                                                 
8 I d.  at  12- 13.   
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Agr eement . " 9  The maj or i t y opi ni on concl udes t hat  " [ a] s such,  

t hese payment s ar e not  asset s di v i s i bl e at  di ssol ut i on of  t he 

mar r i age. " 10  However ,  whet her  t he di sabi l i t y  pensi on payment s 

r epl ace l ost  wages or  ar e char act er i zed as i ncome has not hi ng t o 

do wi t h t he i ssue pr esent ed f or  our  r evi ew,  whi ch i s whet her  t he 

par t i es agr eed t o di v i de t he di sabi l i t y  pensi on payment s " i f  and 

when"  Pat r i ck r ecei ved t hem.    

¶104 Fur t her mor e,  t he amount s of  t he pensi on payment s t hat  

Pat r i ck has r ecei ved f r om hi s di sabi l i t y  pensi on ar e not  

compar abl e t o t he amount s payabl e as soci al  secur i t y di sabi l i t y ,  

whi ch amount s ar e based on st at ut e.   Rat her ,  t he uncont r over t ed 

evi dence shows t hat  t he amount  of  Pat r i ck ' s pensi on payment  was 

det er mi ned under  t he t er ms of  t he Pensi on Pl an,  based on hi s 

past  year s of  empl oyment .   For  exampl e,  t he Pensi on Pl an st at es,  

" Benef i t  Cr edi t  i s  ear ned f or  your  wor k i n Cover ed Empl oyment .   

The amount  of  your  pensi on benef i t  wi l l  be based on t he t ot al  

year s of  Benef i t  Cr edi t  you have at  r et i r ement . " 11  The Pensi on 

Pl an f ur t her  pr ovi des,  " Benef i t  Cr edi t  i s  used i n t he 

cal cul at i on of  t he amount  of  your  pensi on benef i t .   The mont hl y 

amount  of  your  pensi on wi l l  be based on t he number  of  Benef i t  

Cr edi t s you have.   Benef i t  Cr edi t  al so i s count ed i n det er mi ni ng 

el i gi bi l i t y  f or  Ear l y Ret i r ement  and Di sabi l i t y  Pensi ons. " 12  The 

                                                 
9 Maj or i t y op. ,  ¶6.    

10 I d. ,  ¶46.   

11 Pensi on Pl an,  at  2.   

12 I d.  at  4 ( emphasi s added) .  
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di sabi l i t y  pensi on payment s ar e a pr oper t y r i ght  cr eat ed by t he 

Pensi on Pl an i n t he same way as a pr oper t y r i ght  t o a nor mal  

pensi on i s cr eat ed——bot h ar e based on past  year s of  ser vi ce. 13   

¶105 Fur t her mor e,  bot h a nor mal  pensi on and a di sabi l i t y  

pensi on ar e i ncome t o t he r eci pi ent .   See Bar ker  v.  Kansas,  503 

U. S.  594,  603 ( 1992) ;  Wi s.  St at .  § 71. 01( 13) .   Ther ef or e,  t he 

maj or i t y opi ni on' s char act er i zat i on of  t he di sabi l i t y  pensi on 

payment s as i ncome or  l ost  wages i s i r r el evant  t o det er mi ni ng 

whet her  Pat r i ck owed $912. 88 per  mont h f r om ever y mont hl y 

pensi on payment  of  $2, 348 t hat  he r ecei ved.   He owed i t  because 

t he par t i es agr eed t o di v i de al l  pensi on payment s i f  and when he 

r ecei ved t hem.   

¶106 To expl ai n t hi s l at t er  poi nt  f ur t her ,  we have 

r ecogni zed t hat  some di sabi l i t y  pensi ons ar e separ at e pr oper t y  

t o compensat e f or  l oss of  ear ni ng capaci t y  and t her ef or e 

di v i s i on cannot  be compel l ed. 14  Lei ght on v.  Lei ght on,  81 Wi s.  2d 

620,  636,  261 N. W. 2d 457 ( 1978)  ( r emar ki ng t hat  Mr .  Lei ght on was 

not  r equi r ed t o di v i de as mar i t al  pr oper t y  hi s Vet er ans'  

di sabi l i t y  pensi on because i t  was " a f eder al l y- pr ovi ded 

r epl acement  f or  ear ni ng capaci t y l ost  by r eason of  i nj ur i es 

                                                 
13 I note that the Pension Plan is an ERISA defined benefit plan.  See the Pension Plan, at 

2, 29, 32.  Accordingly, Patrick's right to payments under the Pension Plan is an interest in the 
receipt of payments when the Pension Plan's conditions are met that is protected under federal 
law.  Cent. Laborers' Pension Fund v. Heinz, 541 U.S. 739, 743 (2004); Lockheed Corp. v. 
Spink, 517 U.S. 882, 887 (1996). 

14 The maj or i t y opi ni on ci t es Lei ght on v.  Lei ght on,  81 
Wi s.  2d 620,  637,  261 N. W. 2d 457 ( 1978) ,  as aut hor i t y f or  t he 
pr oposi t i on t hat  a di sabi l i t y  pensi on r epl aces l ost  wages.   
Maj or i t y op. ,  ¶46 n. 20.   However ,  t hat  i s  not  what  Lei ght on 
hol ds.   Lei ght on addr esses l ost  ear ni ng capaci t y,  not  l ost  
wages.   Lei ght on,  81 Wi s.  2d at  636.   
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sust ai ned whi l e i n mi l i t ar y ser vi ce" ) .   Ot her  Wi sconsi n 

appel l at e cour t s have di v i ded di sabi l i t y  pensi ons agai nst  t he 

wi shes of  t he pr i mar y r eci pi ent .   Lovel and v.  Lovel and,  147 

Wi s.  2d 605,  612,  433 N. W. 2d 625 ( Ct .  App.  1988)  ( concl udi ng 

t hat  " r et i r ement  pay based on di sabi l i t y  but  whi ch r epl aces 

' r et i r ement '  pensi on and i s par t l y comput ed on ser vi ce l ongevi t y  

and r ank"  i s di v i s i bl e) .   However ,  no Wi sconsi n appel l at e 

deci s i on has ever  hel d t hat  t he par t i es cannot  agr ee as par t  of  

t hei r  di vor ce set t l ement  t o di v i de di sabi l i t y  pensi on payment s,  

subj ect  t o t he appr oval  of  t he c i r cui t  cour t .    

¶107 The Set t l ement  Agr eement  now bef or e us,  whi ch t he 

ci r cui t  cour t  appr oved by i ncor por at i ng i t  i nt o t he Judgment  of  

Di vor ce,  i s an agr eement  t o di v i de al l  pensi ons i n Pat r i ck ' s 

name.   The par t i es wer e f r ee t o di v i de t he di sabi l i t y  pensi on as 

t hey saw f i t ,  subj ect  t o c i r cui t  cour t  appr oval ,  and t hey di d 

so.    

¶108 Accor di ngl y,  I  concl ude t hat  t he c i r cui t  cour t  

cor r ect l y det er mi ned t hat  Pat r i ck f ai l ed t o compl y wi t h t he 

Judgment  of  Di vor ce when he di d not  pay El l en $912. 88 each mont h 

f r om t he di sabi l i t y  pensi on payment s he r ecei ved.   I  

r espect f ul l y di ssent  f r om t he maj or i t y opi ni on t hat  concl udes t o 

t he cont r ar y.    

I I I .   CONCLUSI ON 

¶109 I  concl ude t hat  based upon t he f i ndi ngs of  t he ci r cui t  

cour t  and t he obl i gat i ons cr eat ed i n t he Judgment  of  Di vor ce,  

Pat r i ck i s not  i n compl i ance wi t h t he Judgment  of  Di vor ce i n t wo 

r espect s:   ( 1)  Pat r i ck f ai l ed t o pay El l en $912. 88 per  mont h 
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f r om t he $2, 348 he has r ecei ved ever y mont h i n di sabi l i t y  

pensi on payment s s i nce December  2001;  and ( 2)  Pat r i ck f ai l ed t o 

pay t he f ul l  equal i zat i on payment  r equi r ed by t he Judgment  of  

Di vor ce.    

¶110 I  wr i t e i n di ssent  because t he maj or i t y opi ni on 

er r oneousl y:   ( 1)  i gnor es t he ci r cui t  cour t ' s  f i ndi ng of  f act  

t hat  t he par t i es agr eed t o di v i de t he f ut ur e r ecei pt  of  

di sabi l i t y  pensi on payment s at  t he t i me of  di vor ce;  and ( 2)  

mi schar act er i zes t he di sabi l i t y  pensi on payment s f r om t he 

Pensi on Pl an i n or der  t o avoi d t he act ual  i ssue pr esent ed,  i . e. ,  

whet her  t he par t i es agr eed t o di v i de t he di sabi l i t y  pensi on 

payment s i f  and when Pat r i ck r ecei ves t hem.   Accor di ngl y,  I  

r espect f ul l y di ssent  f r om t he maj or i t y opi ni on.  

¶111 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 

j oi ns t hi s di ssent .  
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